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Labor and the Law—I 
This Department has for some time been collecting material bearing on the liability of labor unions 


under federal laws and the legal guarantees of labor rights. 


In this issue we review the present 


policy of the Department of Justice in the prosecution of labor organizations, against the back- 


ground of recent Supreme Court decisions. 


In the next issue we shall consider the operation of 


federal agencies in the settlement of labor disputes. 


The policy of the federal Department of Justice in in- 
voking the antitrust laws to end certain labor abuses has 
called forth vigorous criticism and opposition on the part 
of organized labor. It is commonly asserted that the 
Department of Justice has adopted an antilabor policy 
and is reversing the liberal position of the Administration 
in interpreting labor’s status under federal laws. 

Thurman Arnold, soon after his appointment as As- 
sistant Attorney General in charge of antitrust law prose- 
cutions, announced the policy of the Department in re- 
spect to labor, defending it as an entirely liberal one but 
making very clear the government’s position that labor 
organizations are not exempt from liability under the 
antitrust laws. 

“The antitrust laws,” said Mr. Arnold, “should not be 
used as an instrument to police strikes or adjudicate labor 
controversies.” He said that “only such boycotts, 
strikes, or coercion by labor unions as have no reasonable 
connection with wages, hours, health, safety, the speed-up 
system, or the establishment and maintenance of the right 
of collective bargaining” would be prosecuted.t But he 
went further and said that it would be the policy of the 
Department not to prosecute labor union activities which, 
according to minority opinions of the Supreme Court in 
the famous Duplex Printing Company and Bedford Cut 
Stone cases would not be illegal. The point at issue here 
was the legality of a secondary boycott in which unions 
tefused to work on goods made in non-union shops. The 
matter will be discussed below. 

Mr. Arnold stated that the Department was aiming 
only at unreasonable restraints designed: to obstruct re- 
ductions in the cost of production and promotion of effi- 
ciency ; to compel the hiring of unnecessary and useless 
labor ; to enforce systems of extortion (racketeering) ; to 
maintain illegally fixed prices; and to destroy an estab- 
lished and legitimate system of collective bargaining. 

In order to understand this whole matter it is neces- 
sary to review certain decisions of the Supreme Court. 
We have selected for this purpose the Apex Hosiery 
Company case, decided May 27, 1940; the Lake Valley 
Farm Products case, decided November 18, 1940; and 


1 Statement issued by the Department of Justice Nov. 20, 1939. 


the Hutcheson case, decided February 3, 1941. The first 
of these is particularly noteworthy because in it Justice 
Stone analyzed the whole problem of labor’s liability 
under the antitrust laws in terms of certain often-quoted 
decisions and set forth the philosophy now controlling the 
Supreme Court with reference to this issue. It is also 
noteworthy because of a vigorous dissent written by Chief 
Justice Hughes. 


Tue Apex Case 


The Apex case involved a sitdown strike conducted by 
the Full-Fashioned Hosiery Workers. They took posses- 
sion of the plant, changed the locks on all gates and en- 
trances and gave keys only to strikers, wrecked valuable 
machinery and did other damage to property. The strike 
caused a stoppage of manufacture for more than three 
months and halted the shipment of the company’s product. 
Plaintiff sued under the Sherman Act for triple damages. 

There was, of course, no question whatever as to the 
illegality of these performances. The Court, however, 
took the position that the destruction of property, while 
a crime against state laws, was not illegal under the 
Sherman Act which was aimed only at direct and in- 
tentional restraint of trade or commerce by interfering 
with the market. Conspiracy, Justice Stone said, to rob 
an interstate train, no matter how precious its freight, 
would not in itself involve a violation of the Sherman 
Act. “This Court has never applied the Act to laborers 
or to others as a means of policing interstate transporta- 
tion.” 

The opinion referred to the vague language of the 
Sherman Act as “perhaps not uncalculated” and said that 
it left to the courts the task of giving content to it as 
issues arose. It is very clear, however, the opinion states, 
that the Sherman Act, passed as it was in an “era of 
‘trusts’ and of ‘combinations’ of businesses and of capital 
organized and directed to control of the market by sup- 
pression of competition in the marketing of goods and 
services,” was aimed at the removal of those evils. 

Standard Oil Case Cited—Reference is made by Justice 
Stone to the famous Standard Oil Company case decided 
in 1911. The Supreme Court speaking through Chief 
Justice White enunciated the “rule of reason” which has 
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since governed its interpretation of the Sherman Act. In- 
cidentally, the Supreme Court’s decision in that case, or- 
dering dissolution of the Standard Oil Company, probably 
contributed much to labor’s fear of the courts. 


Duplex Case Cited—Further, Justice Stone refers to 
the famous Duplex Printing Press Company case (1921) 
and the Bedford Cut Stone Company case (1927) which 
followed the passage of the Clayton Act in 1914 and 
threw consternation into the ranks of organized labor. The 
Duplex Company manufactured newspaper printing 
presses and sought to enjoin officials of machinists and 
affiliated unions from inducing their members not to work 
for the company or for its customers in connection with 
the setting up of presses manufactured by it. The action 
was brought under the Sherman Act and the Clayton 
Act to obtain an injunction. Justice Pitney, delivering 
the ruling opinion which reversed the lower court, said, 
“The majority of the circuit court of appeals appear to 
have entertained the view that the words ‘employers and 
employes,’ as used in Section 20, should be treated as 
referring to ‘the business or class to which the parties 
litigant respectively belong’... 


The lower court erred, Justice Pitney said. Its con- 
struction of the matter he found “altogether inadmissible.” 
Section 20, he said, must be given “full effect according 
to its terms as an expression of the purpose of Congress” ; 
but it must be regarded as class legislation and hence 
narrowly construed: “Full and fair effect will be given 
to every word if the exceptional privilege be confined— 
as the natural meaning of the words confines it—to those 
who are proximately and substantially concerned as par- 
ties to an actual dispute respecting the terms or conditions 
of their own employment, past, present, or prospective.” 
(Italics ours) 


Not so, said Justice Brandeis in a memorable dissent, 
by which the Department of Justice now prefers to be 
governed: “This statute was the fruit of unceasing agi- 
tation, which extended over more than twenty years, 
and was designed to equalize before the law the position 
of workingmen and employer as industrial combatants.” 
He went on to say that what was involved was the prin- 
ciple of damnum absque injuria which may be translated 
material “loss without legal injury.” The point is that 
individuals and groups in pursuit of their own iegitimate 
interests inevitably cause some loss to others. This is in 
the very nature of competition. The problem is to draw 
the line between these inevitable incidental injuries and 
what the Court calls injuria—wrongful infliction of in- 
jury. This is obviously the heart of the whole matter. 
The minority opinion held that in the Clayton Act Con- 
gress undertook to “extract the element of injuria’”’ from 
the damages inflicted by the act specified “instead of 
leaving judges to determine, according to their own eco- 


_ ? The acts specified as not to be held illegal are thus enumerated 
in Section 20, as summarized in the minority opinion: “Terminat- 
ing any relation of employment, or . . . ceasing to perform any 
work or labor, or . . . recommending, advising, or persuading 
others by peaceful means so to do; or .. . attending at any 
place where any such person or persons may lawfully be, for 
the purpose of peacefully obtaining or communicating information, 
OF. 5. % peacefully persuading any person to work or to abstain 
from working; or . . . ceasing to patronize or to employ any 
party to such dispute, or . . . recommending, advising, or per- 
suading others by peaceful and lawful means so to do; or . 
paying or giving to, or withholding from, any person engaged in 
such dispute, any strike benefits or other moneys or things of 
value; or . . . peaceably assembling in a lawful manner, and for 
lawful purposes; or . . . doing any act or thing which might 
a be done in the absence of such dispute by any party 
thereto.” 


nomic and social views, whether the damage inflicted on 
an employer in an industrial struggle was damnum absque 
injuria, because an incident of trade competition, or a 
legal injury, because, in their opinion, economically and 
socially objectionable.” In taking this responsibility Con- 
gress actually, the dissenting opinion said, made some 
substantive acts legal which had previously been re- 
garded as unlawful. 

Bedford Stone Case Cited—In the Bedford Stone Com- 
pany case members of the Journeymen Stone Cutters’ As- 
sociation had been instructed not to work on stone which 
had been planed, turned, cut, etc., by workers who were 
not members of their union. The company had agree- 
ments with unaffiliated unions which in effect closed their 
shops and quarries to members of the Journeymen Stone 
Cutters’ Association. Decision was rendered against the 
union, with triple damages. 

Said Justice Sutherland in delivering the majority 
opinion: “The evidence makes plain . . . that the strikes 
were ordered and conducted for the sole purpose of pre- 
venting the use and, consequently, the sale and shipment 
in interstate commerce, of petitioners’ product, in order, 
by threatening the loss or serious curtailment of their 
interstate market, to force petitioners to the alternative 
of coming to undesired terms with the members of these 
unions.” 

It should be noted here that Justice Stone concurred 
in this opinion but said he would not have done so ex- 
cept that in the Duplex case, decided before he became 
a member of the Court, a precedent had been established 
which the Court was now following. 

Again Justice Brandeis (Holmes concurring) wrote an 
impressive dissent. “Members of the Journeymen Stone 
Cutters’ Association,” he said, “could not work anywhere 
on stone which has been cut at the quarries by ‘men work- 
ing in opposition’ to it, without aiding and abetting the 
enemy. . . . If, on the undisputéd facts of this case, re- 
fusal to work can be enjoined, Congress created by the 
Sherman Law and the Clayton Act an instrument for 
imposing restraints upon labor which reminds of involun- 
tary servitude.” 


Coronado Cases Cited—Then came the First Coronado 
case (1922) which heartened labor because it held a mine 
union not guilty of violation of the Sherman Act even 
though in the effort to unionize a mine damage was done 
which had the effect of interrupting interstate traffic in 
coal. In the Second Coronado case (1925—the case was 
retried) the Court reversed itself and many friends of 
labor thought this a reactionary decision. Justice Stone, 
however, in the Apex case, quotes the Second Coronado 
opinion: “the purpose of the destruction of the mines was 
to stop the production of non-union coal and prevent its 
shipment to markets of other states than Arkansas, where 
it would by competition tend to reduce the price of the 
commodity and effect injuriously the maintenance of 
wages for union labor in competing mines. . . .” 


Thus, Justice Stone brings the Second Coronado case 
in line with the doctrine he is enunciating in the Apex 
case. He makes it clear that the Court does not hold 
that conspiracies to obstruct interstate commerce “can 
in no circumstances be violations of the Sherman Act”; 
rather the Court’s position is that they are not viola- 
tions except as they “are intended to have, or in fact 
have, the effects on the market . . .” which the Court un- 
derstands Congress to have been seeking to forbid. 


The crucial point, about which controversy has raged 
for years, is the degree of latitude to be allowed to labor 
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in a strike which, if it is of any great proportions, almost 


inevitably occasions some dislocation or restriction of in- 
| terstate commerce. The “rule of reason” has long been 


recognized as governing. But what is the criterion? The 
momentous feature of the Apex decision is that it defines 
intent, and effect, in relation to interstate commerce, not 
in terms of the amount of goods affected, but in terms 
of effect on the market through changes in price levels. 
That is to say, the antitrust laws are concerned only with 
efforts to interfere with competition. This is new judi- 
cial doctrine. The vigor of Justice Hughes’ dissent is 
not surprising. He said, in part: 

“Whatever vistas of new uncertainties in the applica- 
tion of the Sherman Act the present decision may open, 
it seems to be definitely determined that a conspiracy 
of workers, or for that matter of others, to obstruct or 
prevent the shipment or delivery of goods in interstate 
commerce to fill orders of the customers of a manufacturer 
or dealer is not a violation of the Sherman Act. With 
that conclusion I cannot agree.” Justices McReynolds 
and Roberts concurred in Chief Justice Hughes’ dissent. 

Before leaving the Apex case the following sentence 
from the opinion should be noted: “This is not a case 
of a labor organization being used by combinations of 
those engaged in an industry as the means or instrument 
for suppressing competition or fixing prices.” This dis- 
tinction is important. Many of the prosecutions initiated 
by the Department of Justice have to do with conspira- 
cies entered into with persons “engaged in an industry” 
that is, with non-labor groups. Justice Stone expressly 
exempts such cases from the scope of the Apex decision. 


Tue LAKE VALLEY CASE 


Along with this case must be considered the unanimous 
clean-cut finding, very gratifying to labor, in the Lake 
Valley case in which Justice Black delivered the unan- 
imous opinion of the Court. This was a case involving 
a controversy between the Milk Wagon Drivers’ Union 
(AFL) in Chicago and the Lake Valley Farm Products, 
Inc., in conjunction with the Amalgamated Dairy Work- 
ers (CIO). The issue was whether the Norris-LaGuardia 
Act, enacted in 1932, restricting the federal courts in 
issuing injunctions in labor disputes applied in this case.* 
Some vigorous picketing and a good deal of violence oc- 
curred. The Court, however, held emphatically that it 
was the intent of Congress in the Norris-LaGuardia Act 
definitely to restrain the lower federal courts from grant- 
ing injunctions in such situations even when a violation of 
the Sherman Act was charged. Justice Black cited the 
report of the House Judiciary Committee when the Norris- 
LaGuardia bill was under debate. Referring to the acts 
of labor complained of, the Committee report said: “These 
are the same character of acts which Congress in section 
20 of the Clayton Act of October 15, 1914, sought to 
restrict from the operation of injunctions, but because of 
the interpretations placed by the courts on this section 
of the Clayton Act, the restrictions as contained therein 
have become more or less valueless to labor, and this 
section is intended by more specific language to overcome 
the qualifying effects of the decisions of the courts in 
this respect.” 


At first blush, there might seem to be inconsistency 
between this opinion and the opinion in the Apex case. 
However, Justice Stone who wrote the former concurred 


8’ The Act contains a number of important provisions that are 
not relevant here. Among other things, it removed the limita- 
tion imposed by the “proximity” doctrine in the Duplex case 
(see above). 
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in this opinion. It seems to come down to this: that 
while the majority of the Supreme Court still holds that 
the antitrust laws do not expressly exempt trade unions 
they do hold that even the famous Clayton Act of 1914 
was not intended by Congress to do what labor under- 
stood it to do. Nevertheless, in passing the Norris- 
LaGuardia Act Congress was definitely of the opinion 
that the Clayton Act had been misinterpreted by the courts 
and it was trying to remedy the evil resulting from that 
interpretation. If this seems to involve an assumption of 
mental gymnastics on the part of Congress it must be 
remembered that it was a different Congress that passed 
the Norris-LaGuardia Act. Eighteen years had elapsed 
and the protests of labor and of liberals had been voluble. 
The Court seems to hold that the earlier Congress had 
one intention but the later Congress believed that it had 
had a different intention. And in line with the present 
practice of the Supreme Court of allowing Congress to 
determine all matters of public policy the union, in the 
present case, was declared to be exempt from the appli- 
cation of federal court injunction. This was a clear vic- 
tory for labor. 


Tue Hutcueson Case 


We come finally to the Hutcheson case which has ser- 
iously complicated the situation for the Department of 
Justice. Justice Frankfurter delivered the majority opin- 
ion. This was a case in which the United Brotherhood 
of Carpenters and Joiners was charged with violation of 
the antitrust laws in carrying out a strike against An- 
heuser-Busch Inc. The dispute was really between the 
Carpenters Brotherhood and the International Associa- 
tion of Machinists, both affiliated with the AFL. It was 
a jurisdictional dispute. The company had agreements 
with both organizations in which certain disputed jobs 
were given to the machinists and the carpenters agreed 
to arbitrate issues that might arise. When an issue did 
arise the carpenters refused to arbitrate, called a strike 
against the company and endeavored to instigate a boy- 
cott. Suit was brought against the union for violation of 
the Sherman Act. 


The Court held, however, that “so long as a union 
acts in its self-interest and does not combine with non- 
labor groups,” it makes no difference what the “wisdom 
or unwisdom, the rightness or wrongness, the selfishness 
or unselfishness of the end of which the particular union 
activities are the means.” Nor is it material that a strike 
may arise out of a conflict between unions. But the most 
important feature of the opinion in this case is the declara- 
tion that the existence of a labor dispute not only inhibits 
the granting of an injunction but likewise inhibits criminal 
prosecution, under the Sherman Act. 

Here again the Court depended heavily on the history 
of the legislation. “The Legislature has the power to 
decide what the policy of the law shall be, and if it has 
intimated its will, however indirectly, that will should 
be recognized and obeyed.” It should be noted that the 
case was decided by a bare majority of the sitting court. 

In a sharply worded dissent Justice Roberts said among 
other things that the Supreme Court had previously, after 
fullest consideration, concluded that section 20 of the 
Clayton Act had not given any new and specific exemption 
to labor organizations; he also pointed out that Congress 
had expressly refrained in the Norris-LaGuardia Act 
from giving complete immunity to labor unions. It is 
altogether wrong, he held, to interpret the Norris- 
LaGuardia Act as reflecting any new intention of Con- 
gress to exempt labor from liability for definite infringe- 
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ments of the antitrust laws. “I venture to say,” said 
Justice Roberts, “that no court has ever undertaken so 
radically to legislate where Congress has refused so to 
do.” Chief Justice Hughes concurred. 


How tHE Matrer STANDS Now 


The situation created by these decisions is confusing 
to judicial as well as to lay minds. But it is clear that 
the Supreme Court is disposed to give labor unions wide 
latitude as far as the antitrust laws are concerned and 
to limit sharply the lower courts in the granting of in- 
junctions in labor disputes. The fact that the Sherman 
Act has been violated gives no sufficient ground for an 
injunction by a federal court in a labor dispute. Further- 
more, so long as the Hutcheson decision stands, a criminal 
action under the Sherman Act seems to be similarly im- 
peded in cases involving labor disputes. The consequences 
of this decision are likely to be far-reaching. 

On the other hand these decisions do not give ground 
for the contention that labor unions as such are entirely 
exempt from prosecution for conspiracy. When they 
combine with non-labor groups to interfere with interstate 
commerce it would appear that they are guilty of con- 
spiracy under the antitrust laws. Labor unions as such 
are not, as in their early history, held to be conspiracies, 
but they, like any other group, may be guilty of con- 
spiracy. Also they run foul of the antitrust laws when 
they pursue policies having the intent or effect of inter- 
fering with the competitive market in interstate commerce. 


Going back now to the government’s policy in prosecut- 
ing labor organizations under the antitrust laws it may 
be useful to note Mr. Arnold’s classification of labor 
offenses. Mr. Arnold is definitely disturbed by the im- 
plications of the Hutcheson opinion and thinks that the 
antitrust laws should be amended to close the loophole. 
However, he has held that not all of the offenses concern- 
ing which grand jury indictments have been secured are 
affected by it. Offenses are classified under six heads.® 

(1) A strike by one union aimed at another in a juris- 
dictional dispute after the National Labor Relations Board 
has certified the latter union to be the “sole bargaining 
agency.” Except for the intervention of the Labor Board 
this would seem to be a case where the union would get 
off scot free under the Hutcheson decision reviewed above. 
Mr. Arnold takes vigorous exception to the decision in 
the Hutcheson case under which, he says, “joint under- 
takings in restraint of trade may be carried on by unions 
which have nothing to do with the improvement or status 
of labor if they happen to be part of the attempt of one 
union to take work away from another.” 

(2) A strike to build a “tariff wall” around a locality 
—forcing prices of materials to prohibitive levels. Here 
the applicability of the Sherman Act would seem to be 
unaffected, but cases brought by the government have had 
difficulty in the courts. Some of the abuses detailed in 
grand jury indictments are of a flagrant sort. 


(3) Exclusion from building construction of efficient 
methods or prefabricated materials. Labor unions have 
conspired with contractors or manufacturers to maintain 
monopoly. Here the Hutcheson decision again is con- 
sidered a menace, for labor counsel may contend that if 
the union instead of conspiring with the contractor had 
made a demand on him to the same end they would be 
outside the law. 


4See INFoRMATION SERVICE of June 7, 1941. 


5 Address before the Temporary National Economic Commit- 
tee, Thursday, February 13, 1941. 


(4) Efforts of unions to put small independent firms 
out of business. Pittsburgh furnishes an example. There 
65 small trucking concerns, Mr. Arnold stated, were be- 
ing forced out of business by the teamsters union. They 
may not either join the union or hire union labor. The 
effect on the market in such cases due to the forcing up 
of prices is perfectly clear, where such practices may now 
apparently be carried on with immunity under cover of 
a labor dispute. 

(5) Efforts of unions to fix prices to the consumer 
artificially. Here the full weight of the Apex decision 
is against the offenders, but how much immunity may be 
found is a matter of speculation. 


(6) The “make work system.” Under this category 
come all manner of union activities which require the 
hiring of unnecessary labor and the arbitrary exclusion 
of others from the field in order to maximize employment 
for the union concerned. Here again the effect on the 
market is obvious, but in the absence of contract with non- 
labor groups the fate of cases brought is uncertain. An 
illustration of how far such abuses of labor power may 
go was furnished at the opening of the Temple of Religion 
at the New York World’s Fair. Some services of elec- 
tricians were required which the local union was not in 
position to furnish. Nevertheless, it threatened a strike 
unless members of the local were engaged for superfluous 
supervision. Our information is that for this “service” 
they were paid $400. 

Here, then, we have the spectacle of the United States 
government undertaking for the first time, in serious 
fashion on an ample scale, in the fifty years since the 
Sherman Act was enacted to enforce antitrust laws against 
labor unions and finding itself hampered by the Supreme 
Court which up until a few years ago was considered by 
labor to be its enemy. 


For many years churches and synagogues in America 
have been giving moral support to’ organized labor. This 
has been true also of many secular liberal groups and 
agencies. It was recognized that labor suffered very gross 
inequality of bargaining power and to rectify this inequity 
seemed to be a first requirement. Many persons, however, 
who entertained only sentiments of good will toward the 
labor movement, are questioning whether this moral sup- 
port should not have been accompanied by more candid 
criticism. No more than any other group of human be- 
ings is a labor union immune to the corrupting influence 
of monopoly power. Many of the practices discussed above 
are of long standing. They inspire increased resentment, 
however, in the light of the enormous advantages ac- 
corded labor in recent legislation. The bearing of all 
this on current theological discussion is obvious. One does 
not have to adopt a pessimistic view of human nature in 
order to recognize the corrupting influence of power in 
the affairs of men. The mere redistribution of power 
will not usher in social righteousness. 


The Walter Bill 


Partly to meet the situation disclosed in the preceding 
article Hon. Francis E. Walter introduced a bill in the 
House in June of this year, according to the terms of 
which, as summarized in the New York Times, June 29, 
“lawful labor objectives” are defined in a way to exclude, 
among other things, the protection of inefficient methods 
of production; the coerced employment of additional em- 
ployes ; compulsion of the employer not to deal with other 
regular labor unions; conspiracy with non-labor groups 
to fix prices, control production or effect restraint of trade. 


Printed in U. S. A. 
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